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¡ Conservatorship as overused, 
abusive, and paternalistic
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¡ Conservatorship as a dif ficult-to-
access, lifesaving intervention

Abdicated Authority: Failure of government leadership, oversight, and 
coordination that creates both 1) frequent, ineffective coercive interventions 

and 2) abandonment, abuse, and death among most vulnerable.
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TWO VISIONS OF CONSERVATORSHIP
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GOALS OF MY TALK

¡ How did we get here?
§ State’s “Abdication of Authority”
§ De-institutionalization’s “Second Wave”
§ A crisis of homeless scale, visibility, and acuity

¡ How does the involuntary treatment system work?
§ Importance of delegation and discretion
§ Result: frequent, ineffective short-term coercion

¡ What can we do?
§ The current moment: concern about “Dying on the Streets”
§ The current route: change “grave disability”
§ The missing pieces of reform
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A HISTORY OF “ABDICATING AUTHORIT Y”
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Lanterman-Petris-Short Act: 
New rights and funds for 

voluntary county programs

Chronic care 
outsourced to 
private B+Cs 

and SNFs

Lanterman Act makes DD 
services an entitlement

“Mental Health 
Services Act” provides 
new funds—but none 
for institutional care

Governor 
Deukmejian cuts 

MH budget by one-
quarter

Governor 
proposes 

closing State 
Hospitals to 

LPS 
conservateesShort-Doyle: State closes 

directly operated clinics 
for state hospital patients; 

no guarantee served by 
counties

Realignment 
makes counties 

responsible “to the 
extent resources 

are available” Department of Mental 
Health closes: end of state 

office for LPS

Cuts in Great Recession remove one-third 
of clients from public system.



¡ Decline in Bed Counts in San Francisco:
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DE-INSTITUTIONALIZATION’S SECOND WAVE
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HOMELESSNESS: SCALE, VISIBILIT Y, AND ACUIT Y

Sources: County Coroners / Medical Examiners

¡ Deaths of People Experiencing Homelessness, 2012-Present



6

Emergency 
hold

ER 
Admission

Hospital 
Application

P.Guardian 
Filing

Court 
Ruling

Placement

Key legal criteria: “Grave Disability”: 
Inability to meet basic need for food, 
clothing, and shelter as a result of a 

mental disorder.
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THE LPS CONSERVATORSHIP PROCESS

Key legal criteria: Danger to 
Self, Danger to Others, or 

Grave Disability



¡ “Crisis on the Streets”: Frequent 5150s as population 
management

¡ “Decompensating at home”: Resistance to 5150s without 
repeated, persistent demands from private actors.

¡ “Dying on the Streets”: Police reluctant to 5150  because they 
believe (correctly) it is futile. 7

SF PD Dispatches for “Homeless Complaints” (Source: 
Herring 2019)

“Police see people who are high, and a 
5150 is an easy way to get them off the 

street. The ER won’t admit them, and 
they come back. The system is kind of 

functionally-dysfunctioning.” 
– County MH Director
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HOLDS: DISCRETION FOR DISRUPTION
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“Before you even start the 
[conservatorship] process, 

you have to present the case 
to the conservatorship 

committee, and they make 
the decision…with the 

knowledge that they’ll sit in 
a bed for however many 

months, and not allow the 
hospital to make money on 
that bed. So they just deny 
everything…People know 

that it’s not part of the 
solution, you have to 

discharge” – Psychiatry 
Resident
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HOSPITALS: FINANCIAL DISINCENTIVES



¡ Conservatorship caseloads vary with resources, not need:

¡ Investigations focused on identifying ‘survival plans’:
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“We’ve had clients who are homeless by choice…You or I may not feel that’s good for 
them, medical health wise or mental health wise, but it’s their choice, and if they can 

articulate that, ‘I go to the soup kitchen, I go to Goodwill, I have Social Security, and I use 
that income to buy those clothes, and I have a sleeping bag, that’s what I want,’ well, the 
doctor may not feel that’s appropriate, but if they’re able to articulate that…we may reject 

that referral” – Public Guardian
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PUBLIC GUARDIANS: RESOURCE-CONSTRAINTS



¡ Court hearings center on whether person can present a 
minimal “survival plan”:
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PD: You testified she wouldn’t accept food from the HOT [Outreach] team on the outside?’
Doctor: ‘That’s correct’
PD: But would she accept food from people not from the HOT team?’ 

* * *
Public Defender: Where would you seek mental health treatment if you were released?’
Patient: ‘I don’t need treatment, I don’t have any mental illness, and so I wouldn’t go.’

* * *
County Counsel: ‘And you weren’t staying in a shelter, were you? You left.’
Patient: ‘No, I wasn’t.
Public Defender: But you were staying in a bus stop?’
Patient: ‘I was close,’

* * *
Judge: Conservatorship is not used to conserve people just because they’re homeless. I am 
very concerned about the homeless. But I’m not convinced that her inability to be sheltered 
is based on a grave disability from a mental illness. The petition is denied.
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COURTS: EVALUATING ‘SURVIVAL PLANS’
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“We tried to get a contract with 
[IMD]—it has a real recovery model, 

they care about their clients. We 
got my boss [head of the county 

Department of Health and Human 
Services] to take a tour. But we 

didn’t get it, because we don’t pay 
as much as other counties. We lost 
six beds in the last year, and it was 

very clear that it was because 
[large county] paid more…We are 

completely at the mercy of the 
operators” – Public Guardian

Locked “IMD”

Unlocked “Board and Care”
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PLACEMENTS: PRIVATE PREROGATIVES



¡ 2/3rds of locked beds controlled 
by two companies.
§ “Blacklisting” makes some 

conservatees impossible to place.
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“There’s a risk of hav[ing] private 
companies like Crestwood and 

Telecare monopolizing this whole 
thing…The private organizations 

get to decide who they’ll take, and, 
‘Nope, we’re not taking you [her 

son], you don’t look good on 
paper’” – Family Member
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PLACEMENTS: MONOPOLY POWER
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5150 
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Police unlikely to 5150 for 
GD; need for private 

initiative

Strict application of 
criteria against GD, drug 

use, frequent flyers…

Financial disincentives to 
long-term care, particularly 

for private hospitals

Exclusion of ‘successfully 
homeless’ able to meet 

minimal needs

Exclusion if 3rd party or 
have plausible plan for 

self-care

Preference for 
conservatees w/o drug 

use, violence…

Abdicated Authority: No actor has information, resources, or 
coordinating capacity to mobilize everyone in the continuum.
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SUMMARY: ABDICATED AUTHORIT Y IN THE CONTINUUM



¡ Extremely contentious legislation to create a new pathway 
onto conservatorship for people with MI/SUD and 8+ 5150s.

¡ Three years, hundreds of thousands of dollars later:

¡ SF lacked the authority to make key institutions (hospitals, 
ERs) participate in the pilot, and they didn’t. 14
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SB 1045 – A CAUTIONARY TALE



¡ Reclaiming authority?
§ ”Double accountability”: court 

mandates county to provide 
services.

§ Ensures persistent outreach 
over period of court order. 15
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CARE COURTS: A THIRD WAY?

¡ Still-absent authority?
§ No funding for PGs, who are 

supposed to receive people 
who ‘fail’ CARE Court

§ No guaranteed housing
§ Extremely complex to access



¡ ( i ) A  condit ion  in  which a  person,  as  a  result  
of  a  menta l  health  d isorder  or  a  substance 
use disorder…is  at  substant ia l  r isk  of  
ser ious  harm or  is  current ly  exper iencing 
ser ious  harm to the ir  phys ica l  or  menta l  
health .

¡ ( i i ) “Ser ious  harm” means s ign i f icant  
deter iorat ion ,  debi l i tat ion ,  or  i l lness  due to  
the person’s  fa i lure  to  meet  one or  more of  
the  fo l lowing condit ions :
§ (I) Satisfy the need for nourishment.
§ (II) Attend to necessary personal or medical 

care.
§ (III) Utilize adequate shelter.
§ (IV) Be appropriately or adequately clothed.
§ (V) Attend to self-protection or personal safety.

¡ ( i i i ) A  substant ia l  r isk  of  ser ious  harm to the  
phys ica l  or  menta l  health  of  the  person may 
be ev idenced by the  fact  that  they prev ious ly  
suf fered ser ious  harm to the ir  phys ica l  or  
menta l  health  in  the  h istor ica l  course  of  
the ir  menta l  health  d isorder  or  substance 
use disorder,  the ir  condit ion  is  again  
deter iorat ing,  they are  unable  to  understand 
their  d isorder,  and the ir  decis ion-making is  
impaired due to  the ir  lack  of  ins ight  into  
the ir  d isorder. 16
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SB 43: REWRITING GRAVE DISABILIT Y

¡ Rewriting the law does not 
automatically change 
practices:
§ In practice, “grave disability” 

changes to match available 
resources.

§ Clinicians have preferences 
and prejudices around who to 
treat (e.g. substance users).

§ Absent state regulation, 
counties will decide how to 
interpret and implement (or 
not).



¡ California’s mental health system does not have a lack of 
coercion, but a lack of authority over the use of that coercion.
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CONCLUSION: KEY FINDING
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1. The state should create an entitlement guarantee so that 
people will only be conserved when they’ve been offered a full 
suite of high-quality alternatives.

2. Mental health services need to focus on meeting social as well 
as medical needs, with persistent outreach.

3. The state should have dedicated leadership for LPS 
conservatorship system, promoting best practices, setting 
objectives, collecting data…

4. The state needs to regulate a contracting system that is 
complicated, unfair, and inefficient for counties, providers, and 
service users. There is a need for truly public facilities.

5. The housing system should be a full continuum rather than 
“one-size-fits-all” (e.g. only independent housing or only 
hospitals).
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CONCLUSION: PRINCIPLES FOR REFORM



THANK YOU!!!
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Alex V. Barnard
New York University
avbarnard@nyu.edu

If you have comments,
please reach out.

Please consider ordering my book directly from Columbia University 
Press starting in August.
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